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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
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- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely filed 
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earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)[3 Responsive to communication(s) filed on 10.05.2007 . 
2a)D This action is FINAL. 2b)£3 This action is non-final. 

3) Q Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments filed on October 5 th , 2007 have been fully considered but they are 
not persuasive. In response to applicant's argument that Walker does not disclose a vent 
proximate the top of the hollow body configured to receive ambient air upon the patient's 
inhalation, a recitation of the intended use of the claimed invention must result in a structural 
difference between the claimed invention and the prior art in order to patentably distinguish the 
claimed invention from the prior art. If the prior art structure is capable of performing the 
intended use then it meets the claim. 

The applicant also argues that Walker does not teach a nebulizer inlet and a nebulizer 
outlet that are both proximate the bottom of the hollow body. The examiner disagrees. The top 
part of the hollow body is defined as chamber 10; the bottom part of the hollow body is defined 
as the container 25. The nebulizer inlet and nebulizer outlet are both proximate the bottom of the 
hollow body. 

In reference to the applicant's arguments that the 35 U.S.C. § 102(b) rejection is 
improper and must be withdrawn, the examiner agrees and the current office action will be made 
non-final. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
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patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

3. Claims 12, 15-22, 24-28 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Walker et al. (US 6,679,250). 

4. As to claim 12, Walker teaches an apparatus that comprises a hollow body (see figure 1; 
the top part of the body is chamber 10; the bottom part of the hollow body is the container 
25); a connection port proximate the bottom of the hollow body (the distribution cap is defined 
as the connection port); a vent 47 proximate the top of the hollow body (see figures 1, 4a and 
4b; column 5 lines 55-65); configured to receive ambient air upon patient's inhalation; a 
nebulizer inlet and a nebulizer outlet proximate the bottom of the hollow body (see column 5 
lines 30-45); a baffle at least partially disposed within the hollow body, such that the baffle 32 is 
a barrier and wherein the hollow body and the baffle define an airflow path having portions 
parallel to one another through an interior of the hollow body (see figure 1; column 5 lines 40- 
50); wherein the drug delivery mouthpiece 12 is structured and arranged such that the patient's 
inhalation generates an air flow that allows the air flow path defined by the hollow body and the 
baffle to deliver a medicament to the patient (see figure 1 and column 5 lines 1-5; 65-67 and 
column 6 lines 1-5). 

5. As to claim 15, Walker teaches an apparatus wherein the baffle includes a substantially 
planar member disposed between an intake flow path and a delivery flow path (see figure 1). 

6. As to claim 16, Walker teaches an apparatus wherein the connection port is configured to 
attach and detach to a chamber (see figure 1). 
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7. As to claim 17, Walker teaches an apparatus wherein the baffle is configured to protrude 
into the chamber connected to the connection port (see figure 1). 

8. As to claim 18, Walker teaches an apparatus wherein the baffle is configured to direct an 
airflow to an intake flow path out of the hollow body and into the chamber connected to the 
connection port, and the baffle is configured to direct an airflow toward a delivery flow path 
from the chamber connected to the connection port into the hollow body (see figure 1). 

9. As to claim 19, Walker teaches an apparatus that further comprises a delivery conduit 
arranged proximate the top of the hollow body (see figure 1). 

10. As to claim 20, Walker teaches an apparatus wherein the conduit includes an exhaust 
outlet 11 (see figure 1). 

11. As to claim 21, Walker teaches an apparatus wherein the exhaust outlet is selectably 
sealable (see figure 1). 

12. As to claim 22, Walker teaches an apparatus wherein the exhaust outlet includes a one- 
way valve (see figure 1). 

13. As to claim 24, Walker teaches an apparatus that further comprises a delivery conduit 
arranged between the top of the hollow body and the bottom of the hollow body (see figure 1). 

14. As to claim 25, Walker teaches an apparatus wherein the vent is sealably configured (see 
figures 1, 4a and 4b; column 5 lines 55-65). 

15. As to claim 26, Walker teaches an apparatus wherein the nebulizer is configured to 
aerosolize a substance (see the summary of the invention). 

16. As to claim 27,Walker teaches an apparatus wherein the substance includes medicament 
(see the summary of the invention). 
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17. As to claim 28, Walker teaches an apparatus wherein the vent is configured to exhaust air 
upon the patient's exhalation, (see figures 1, 4a and 4b; column 5 lines 55-65). 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nihir Patel whose telephone number is (571) 272-4803. The 
examiner can normally be reached on 7:30 to 4:30 every other Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patricia Bianco can be reached on (571) 272-4940. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Conclusion 




